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This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U . S.C. §8 901, et
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seq., brought by Robert D. Roberts (Claimnt) against Ingalls
Shi pbui I ding, Inc. (Enployer).

The issues raised by the parties could not be resolved
adm ni stratively and the matter was referred to the O fice of
Adm ni strative Law Judges for hearing. Pursuant thereto, a
Notice of Hearing was issued scheduling a formal hearing on
Sept enber 29, 2000. However, prior to the schedul ed hearing the
parties reached agreenent on all issues except the extent of
Claimant’s disability, the applicability of the Second Injury
Fund (Section 8(f)) and Claimnt’s attorney’ s fee. A Joint
Stipulation of Fact and Law was submtted with a Request for
Entry of Order. This decision is based wupon a full
consideration of the entire record.?

Al t hough the Regional Solicitor was served with the Joint
Stipulation and Section 8(f) Petition, no response thereto has

been filed. Based upon the stipulations of Counsel, the
evidence introduced and having considered the arguments
presented, | make the foll ow ng Findings of Fact, Concl usions of

Law and Order.

| . STI PULATI ONS
The parties stipulated (JX-1), and | find:

1. That the Claimnt was at all times pertinent hereto
subject to the jurisdiction of the Longshore and Harbor Workers’
Conpensation Act (LHWCA), since he was enpl oyed as an el ectri cal
foreman in the construction of naval vessels at Ingalls Shipyard
whi ch adj oi ns the navigable waters of the Pascagoula River and
the Gulf of Mexico.

2. That Claimant's injury occurred during the course and
scope of his enploynment with Enmployer on or about January 17,
1999, when he suffered a major depressive disorder related to
hi s enpl oynent, causing nental and enotional injuries.

3. That Claimant’ s average weekly wage at the time of the
injury was $1,287. 29.

! References to the transcript and exhibits are as
follows: Enployer Exhibits: EX- ; and Joint Exhibit: JX-__
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4. That the Cl aimant reached maxi num nedi cal i nprovenent
on the date of injury or January 17, 1999.

5. That the Claimant asserts heis totally disabled and the
Enpl oyer asserts Claimnt has no disability due to his injury.
A job market survey perforned on Claimnt substantiates the
parties’ conproni se agreenent that Claimant has a ni ni nrum wage
earning capacity of $206.00 per week since his injury.

6. That Claimant suffered from a nmanifest pre-existing
disability (arteriosclerosis resulting in a questionable stroke
and quadruple heart bypass) which materially and substantially
conbi ned and contributed to his injury of January 17, 1999, to
cause his permanent partial disability.

7. That Enployer is entitled to Second Injury Fund relief
effective 104 weeks from January 17, 1999.

8. That no penalties or interest are due.

9. That Enployer is entitled to a credit for all non-
occupati onal disability and/or salary conti nuation benefits paid
as a result of this occupational injury in the amount of

$35, 903. 22 (as of September 1, 2000).

10. That Enployer is responsible for Claimant’s future
aut hori zed, reasonable and necessary psychiatric/psychol ogi cal
treatnment causally related to the injury of January 17, 1999,
pursuant to 8 7 of the Act.

11. That Counsel for Claimant shall be entitled to a
reasonabl e and necessary attorney’'s fee, pursuant to 8 28 of the
Act .

1. | SSUES

The unresol ved i ssues presented by the parties are:

1. The extent of Claimant’s disability;

2. Enployer’s entitlenent to Section 8(f) relief; and

3. Entitlenment to Attorney’ s fees.

I11. STATEMENT OF THE CASE



Testi noni al Evi dence
Cl ai mant

Cl ai mant was deposed by the parties on February 23, 2000.
Cl ai mant began working for Enployer in 1967 as a nucl ear test
engi neer. (EX-24, p. 8). After six nonths at that position
Cl ai mrant was noved to another engineering slot, and ultimtely
promoted to a supervisory capacity. (EX-24, pp. 8-9). C ai mant
wor ked at Enpl oyer in a supervisory capacity until 1973 when he
left Ingalls to serve as vice-president of a floor covering
di stri butor.

Claimant returned to Enployer in 1975 in a nmanageri al
capacity, and after six nonths was pronoted to general ship
superintendent, a position he retained until he had a cardiac
infarction. (EX-24, pp. 13-14). CdClainmant testified he was off
work for one week and was transferred to the staff of Ingalls
Vi ce- Presi dent of Operations in a non-nmanagerial capacity. (EX-
24, p. 26). Four nonths later Claimnt returned to managenent
as a general ship superintendent for four nmonths, at which tine
Cl ai mvant had conpleted his nost recent assignment and was
reassigned to his |ast staff position. (EX-24, pp. 29-30).

Six to eight nonths later Claimnt was reassigned to a
manageri al role as a general electrical superintendent. (EX-24,
p. 32). In this capacity Claimant was trying to iron out
production difficulties that were behind and over budget.
Claimant admtted that while operating in this capacity he had
sone difficulties with other supervisors. (EX-24, pp. 32-35).

After approximately one year in his capacity as genera
el ectrical superi nt endent, Cl ai mant was transferred to
waterfront shipbuilding in a simlar supervisory capacity,
during which time he received a pay increase. (EX-24, pp. 36-
37). Shortly thereafter Clai mant was reduced to superintendent,
a nove that was explained to himas being a “general required

cutback.” Claimant testified “it just — just threw nme for a
loop. | couldn’'t take it.” (EX-24, p. 37). After this Cl ai mant
was cut to foreman and put on second shift. (EX-24, p. 38).

Claimant testified this was “a trenmendous shame, with all the
things | had acconplished at Ingalls.” (EX-24, p. 39).

After a few nonths in this capacity, Claimnt took on a
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tenporary position as an el ectrical engineer doing field work on
shi ps under construction. (EX-24, p. 41). It was during this
period Cl ai mant experienced a second cardi ac event. (EX-24, p.
45) . A heart catheterization was perfornmed at Singing River
Hospital by Dr. Kandola that led to a quadruple bypass
operation. (EX-24, pp. 45-47).

When Claimant eventually returned to Ingalls after his
recovery, he was enployed as an el ectrical superintendent, but
he was subsequently denpted to foreman, sonething he “had a hard
time handling.” (EX-24, p. 50). Claimant testified that this
denotion was irrational and “undeserved.” (EX-24, p. 51). At
this point, Claimnt started to experience anxiety for which he
was prescribed medication. Claimnt testified he began avoi di ng
peopl e and becane withdrawn. Cl aimant al so asked to be relieved
of his responsibilities at church as President of the Men’s Cl ub
and as a Sunday School teacher. (EX-24, pp. 52-53).

Claimant was referred by his mnister to Dr. Hull, a
psychol ogist. Claimant testified that after he began treat ment
with Dr. Hull he started to have suicidal thoughts. Clai mant
testified he was “so ashamed to have dropped down so far” as he
did at Ingalls. (EX-24, p. 55). Claimant testified that he was
eventually hospitalized by Dr. Smth for these suicidal
t houghts. (EX-24, p. 58). Claimnt believed he was a failure
at work and that people there disliked him Dr. Smith told
Cl ai mant not to go back to work. Thereafter, Clainmant’s general
practitioner retired and he becanme a patient of Dr. Roth, who
al so indicated he should not return to work. (EX-24, pp. 60-
61). Claimant’s |ast day of work at Ingalls was January 17,
1999. He has not held any enploynent since that tinme.

Cl ai mnt was hospitalized a second tine for depression at
St. Domnic's Hospital that involved counseling and group
t herapy sessions. Cl ai mmant checked hinself out of this
treatnment facility because it was not “doing anything for ne and
t he counselor and | had a problem” (EX-24, pp. 69-70.)

Claimant testified he was referred to Dr. Kinney at the
Uni versity of Al abama-Birm ngham Hospital where they perforned
ECT (shock treatnment). (EX-24, p. 71). Claimnt testified that

this hel ped and he is considering further treatnents on an “as
needed basis.”
Claimant testified that heis “still living wi th depression”

but that he is doing better. Clai mant indicated he still
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experiences nenory |loss, difficulty sleeping, a dimnished
appetite, shaking (as the result of his nmedication) and a
general desire to avoid people. (EX-24, pp. 66-68).

Cl ai mnt does not feel that he has recovered sufficiently

to return to work. Cl ai mant stated, “nothing would make ne
happi er than to go back into shi ps nmanagenent, but | couldn’t do
it in nmy present condition.” (EX-24, p. 72). Cl ai mant

indicated he could not do ship superintendent wor k,
superintendent work or foreman work. (EX-24, pp. 73-74). \\hen
asked why he could not work as a general ship superintendent,
Cl ai mrant answered that he could not sweep the floors in the
war ehouse, “because people would be running past me and meki ng
a mess and that would irritate ne and upset nme.” (EX-24, p.
85) .

Medi cal Evi dence
Dr. Terry J. Mllette

On Novenber 13, 1992, Cl ai mant experienced what Dr. Ml lette
opi ned was a transient ischem c attack or warning stroke. After
subsequent testing, including an MRl and CT scan of the brain
whi ch were normal, Claimnt was cleared to return to work on
January 8, 1993. (EX-16, p. 1).

Dr. Louie C. WIson

Cl ai mant was admtted to Providence Hospital on Septenber
9, 1995, for conplaints of severe left chest pain, acute left
arm weakness and facial nunbness. (EX-16, p. 8). At that tine
Cl ai mant was di agnosed with ischen c heart di sease secondary to
triple vessel coronary disease. On Septenber 12, 1995, a
coronary artery by-pass was perforned on Claimnt. (EX-16, p.
10).

Dr. Jaswi nder S. Kandol a

Cl ai mant followed up on his coronary bypass surgery with Dr.
Kandol a at Singing River Hospital in Pascagoula, M ssissippi.
At Claimant’s first appointnent on October 25, 1995, he
conpl ai ned of right sided pain post-operatively resulting in
several trips to the enmergency room Dr. Kandola found that
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Claimant’s surgi cal wounds were healing, al t hough sone
t enderness remai ned. Dr. Kandola believed Claimant’s pain was
muscul oskel etal or neuralgiac in origin. (EX-16, p. 17).

After a positive thalliumstress test, Claimnt had a heart
cat heteri zati on and angi opl asty perforned on Decenber 19, 1995,
at the behest of Dr. Kandola. C aimnt was di agnosed as having
a “significant lesion in the distal circunflex” for which he
underwent the aforementioned procedures. (EX-16, pp. 23-24).

Cl ai mant foll owed up periodically with Dr. Kandol a. (EX-16,

pp. 25-40). At these appointnments Claimnt had recurrent
conplaints of fatigue and shortness of breath, in addition to
voi cing concerns about having a heart ail ment. Cl ai mant was

instructed to conti nue treatnent with Dr. Baumhauer, in addition
to his followups with Dr. Kandol a.

Cl ai mant had a second cardi ac thalliumstress test perforned
on Novenber 18, 1996, at the request of Dr. Kandola. This test
showed no evidence of ischema. (EX-16, p. 41). C ai mant was
subsequently admtted to the emergency room on Decenber 17
1996, conpl ai ni ng of chest pain radiating down his |eft side and
shortness of breath. (EX-16, p. 42). A heart catheterization
was perfornmed that was read by Dr. Kandola as “essentially
clear.” (EX-16, p. 45).

Claimant continued to visit the energency room with
conpl ai nts of chest pain through February 1998. (EX-16, pp. 48-
53). In consultation with Dr. Roth, Dr. Kandol a i ndi cated that
an evaluation of Claimant’s upper G tract was in order. (EX-
16, pp. 55-56).

Cl ai mant presented at the emergency roomagai n on Sept enmber
16, 1998, conplaining of chest pains. (EX-16, p. 61). Dr .
Kandola opined that Claimant’s pain was not the result of
obstructive coronary artery di sease, but that this “has caused
havoc in this gentleman's life. He is always worried about
sonet hing going wong with his heart and the patient hinself
request (sic) aggressive further evaluation.” (EX-16, p. 65).

Subsequent |y, Dr . Kandola performed a third heart
cat heteri zation on Claimnt, which resulted in no change in Dr.
Kandol a’ s recommended treat nent of Claimant. (EX-16, pp. 67-
70) .

Dr. Kandol a opi ned that the nost |ikely cause of Claimnt’s
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heart trouble was a hardening of the arteries, unrelated to his
wor k for Enployer, but that his cardiac probl enms have conbi ned
and contributed to his depressive disorder, thereby rendering
Claimant “materially and substantially nore disabled than
probably he would have been from either condition standing
al one.” (EX-16, p. 70).

Dr. Em | e Baunmhauer

The nedical records of Dr. Baumhauer reveal that Cl ai mant
has treated with Dr. Baumhauer since at |east February 23, 1995
for various symptons and conditions. (EX-17). On Septenber 7,
1995, a normal ultrasonographi c exam nation and echocardi ogram
were conducted at Singing River Hospital at the request of Dr.
Baumhauer. (EX-17, pp. 6, 8). Claimnt continued treating with
Dr. Baumhauer at |east through April 17, 2000. (EX-17, p. 38).

Dr. Randy C. Roth

Cl ai mtant was first seen by Dr. Roth on January 26, 1998.
Cl ai mant presented with “a nyriad of conplaints,” anmong which
were difficulty swallow ng solid foods, a history of coronary
di sease, and elevated liver function. (EX-18, p. 7). I n
addition to these physical ailnents, Claimnt admtted to being
depressed. Claimant’s chart indicated a past nedi cal history of
hyperli pidenm a, coronary artery di sease, depressi on and anxi ety.
Previously Claimant indicated he had a triple bypass in 1996, a
tonsillectony and a herniarepair. Dr. Roth prescribed “massive
ri sk factor nodification” for Claimnt’s heart di sease, an upper
G to rule out a peptic ulcer or esophageal stricture, liver
function tests and a psychiatric eval uation. (EX-18, p .98).
Claimant was referred to Dr. WIlliam Smth.

Claimant’ s upper G showed a normal esophagus without any
obstruction, and a small hiatal hernia with mniml reflux.
(EX-18, p. 26).

Cl ai mrant was seen again by Dr. Roth on February 16, 1998,
when he presented at the energency room conpl aining of chest
pai ns. (EX-18, p. 30-31). Dr. Roth admtted Claimnt and
referred himto Dr. Kandola. Dr. Kandola diagnosed Claimant’s
pain as non-cardiac. Dr. Oleans perforned an upper endoscopy
whi ch showed “evi dence of gastritis, arthritis and perhaps early
esophagitis and Barrett esophagus.” Cl ai mant was prescribed
medi cati ons and di scharged on February 18, 1998. (EX-18, p
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Cl ai mant presented at the enmergency room again on July 30,
1998, with chest disconfort. (EX-18, p. 37). Claimnt indicted
he devel oped blurred vision, cranmping in his chest and left arm
nunbness while at work. Claimant’s residual synptons decreased
whil e he was in the hospital and he was directed to see Dr. Roth
in the next week for foll ow up.

Cl ai mnant saw Dr. Roth on August 3, 1998, for followup and
stated that he had been under stress at home and at work and

that his anxiety |evel was heightened. (EX-18, p. 39).
Claimant infornmed Dr. Roth on the day of his nost recent
enmergency room visit he had a presentation at work, “that
probably took him over the edge.” Claimant was instructed to

follow-up with Dr. Wlliam Smth for an adjustnent of his anti-
anxi ety nmedi cation.

Dr. Roth was consulted on Septenber 2, 1998, by Dr. WIIliam
Smt h. Dr. Smth had diagnosed Claimnt as having suicidal
ideation and admtted him to the psychiatric departnment for
eval uation. (EX-18, p. 41).

Cl ai mant saw Dr. Roth again on Septenber 16, 1998, at which
time he conpl ai ned of having pain in the center of his chest for
two days. (EX-18, p. 43). Claimnt was ordered to undergo a
heart catheterization the next day because “from a psychiatric
perspective . . . this wll give this guy sone piece of mnd.”
| d.

Cl ai mant was not treated again by Dr. Roth until he injured
hi s shoul der while cleaning his pool on January 14, 1999. (EX-
18, p. 56).

Dr. Roth infornmed Enpl oyer via letter dated March 4, 1999,
that Claimant was fully nmedically disabled, and that in his
opinion Claimant’s nental and physical health was Dbeing
conprom sed by his job. (EX-18, p. 59). 1In a second letter to
I ngalls date March 18, 1999, Dr. Roth went into nore detai
regarding Claimant’s disability. (EX-18, p. 62). Dr. Roth
indicated that Claimant’s prior vein grafts, perfornmed during
hi s heart bypass operation, were working successfully, but that
the severity of his coronary artery disease was “limting this
gentleman’s health.” Dr. Roth opined that Claimant’s illness is
exacer bat ed by stress brought about by his position with Ingalls
and that he should be totally disabled because of his coronary
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artery di sease made worse by his “severe incapacitating major
depressive disorder.”

On May 3, 1999, Dr. Roth referred Claimant to Dr. Cleve

Kenney for ECT treatnent. (EX-18, pp. 63, 68). Cl ai mant
subsequently underwent 8 ECTs over 12 days. At  his next
appoi nt ment June 21, 1999, Cl ai mant appeared to Dr. Roth to be
“the best | have seen himfroma nmental prospective.” On June
9, 2000, Dr. Roth opined, based upon a reasonable nedical
probability, that Claimant’s pre-existing cardiac illness

conbined with and contributed to his nmajor depressive disorder
to render Claimant materially and substantially nore disabled
t han he woul d have been as a result of his depressive disorder
al one. (EX-18, p. 69).

Dr. Wlliam Smth

Four to five nonths prior to being admtted to the hospital
for suicidal tendencies, Claimant had begun seeing Dr. Snmith, a
psychiatrist, for a mpjor depressive disorder. (EX-19, pp. 1-
2). Cl ai mmant was diagnosed as having a depressed nood,
di m ni shed energy, anhedoni a, extreme anxi ety, social isolation,
and wi t hdrawal . At the time of his hospital adm ssion on
Septenber 1, 1998, Claimnt was diagnosed as having been
“severely suicidal.” Claimnt alleged he had noved a weapon to
his wood shop and contenpl ated buying ammunition with which to
kill hinself. Cl ai mant reported one serious stressor is his
relations with his superiors at his place of enploynent and his
perception that his services are no | onger necessary. Clai mant
stayed in the hospital for four days under suicidal observation
until he was discharged on Septenber 4, 1998. (EX-19, p. 3).
At the time of his discharge Dr. Smth obtained Claimnt’s
assurance that he would not harm hinself and that they would
follow up with weekly office visits.

Claimant was admtted to the hospital for depression a
second time on February 26, 1999. (EX-19. pp. 10-12). d ai mant

was agai n di agnosed as being suicidal. Dr. Smth indicated that
Cl ai mant’ s depressi on had worsened after he advised Claimnt to
stop working and apply for nedical disability. Cl ai mant was

di agnosed as having paranoid projections whereby when he | ooks
into sonmeone’s eyes “they are |ooking through hinf and that he
was useless and unworthy. Dr. Smth believed that his
depressi on had progressed to the point of having a “psychotic
overtone.” On the first night of this hospital stay, Claimnt
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was w tnessed by staff putting a belt around his neck in an
attempt to harm hinself. (EX-19, p. 13).

In a letter dated March 8, 1999, to Enployer, Dr. Smth
opined that in his nedical opinion Claimnt was totally
di sabl ed. Dr. Smth then listed the following nedica
conditions as his basis:

that M. Roberts suffers from a Major Depressive
Di sor der, Recurrent; and with an intercurrent
di sabling anxiety disorder. This is largely
exacer bated by stress and nore particularly, stress he
experiences in the daily routine of his work at
I ngalls Shipbuilding . . . he has incapacitating
cardiac difficulties which are severely worsened by
his enotional state.”

(EX-19, p. 15).

In a second letter dated June 6, 2000, Dr. Smth opined
that, based upon a reasonable nedical probability, Caimnt’s
pre- existing cardi ac probl ens woul d conbi ne with and contri bute
to his major depressive disorder to render him materially and
substantially nore di sabled than he woul d have been as a result
of the major depressive disorder alone. (EX-19, p. 18).

St. Domi nic’'s Jackson Menorial Hospital

Cl ai mrant was admtted to St. Dom nic’'s Hospital in Jackson,
M ssi ssippi on April 5, 1999, based on a referral from Dr.
Smi t h. Cl ai mant presented wth rmuscle trenors, poor
concentration, nmenory | oss, del usions, paranoia, tearful, recent
sui ci dal thoughts, lack of appetite and difficulty sl eeping.
(EX-20, p. 13). At one point, Claimnt indicated that he saw
danci ng nmasked nen dressed in khaki suits that “know all ny

t houghts and can see right through ne.” (EX-20, p. 20).
El ectroconvul si ve therapy (ECT) was di scussed and | ater decli ned
by Clai mant. After several days in the hospital, Claimnt

attested to feeling better and denied being suicidal or
hom ci dal and was subsequently rel eased on April 8, 1999. (EX-
20, pp. 64-66).

Dr. Cleve Kinney, University of Al abama at Birm ngham Medica
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Cl ai mvant presented to Dr. Kinney on May 24, 1999, wth
recurrent maj or depression and dependent personality disorder
with avoi dant features. (EX-21, p. 6). Claimnt was referred
to Dr. Kinney for possible ECT treatnment by Drs. Roth and Smith.
(EX-21, p. 9).

Subsequent |y, ei ght ECT sessi ons were perfornmed on Cl ai mant .
After this treatnment Cl aimant’s nood was nuch i nproved and his
affect was described as “bright.” At his discharge, Claimnt
had ceased to have suicidal or homcidal ideation. (EX-21, p.
10).

Dr. John W Davi s

On July 18, 2000, Claimnt was seen Dr. Davis, a board-
certified psychol ogist at the request of Enployer. Dr. Davis
adm ni stered a battery of tests from which he opined Clai mant
had a major depressive disorder, recurrent, controlled by
medi cation. (EX-22, p. 13). Dr. Davis doubted that Clai mant
could return to work in his previous supervisory capacity, but
that Claimant “could probably work in sonme capacity as an
i ndi vi dual contri butor, out of super vi si on, W th an
under st andi ng supervisor.” Dr. Davis believed that maxinmm
medi cal inmprovenent had been reached and while his present
condition could be maintained with nedication, there was also
the possibility of recurrence. Dr. Davis also opined that
Cl ai mant’ s pre-existing cardiac condition did contribute to his
psychol ogi cal problenms and rendered him nore disabled than he
woul d have been fromthe psychol ogi cal problens alone. (EX-22,
p. 14).

Vocati onal Rehabilitation Report, Tomy Sanders, C R C

At the request of Enployer, a job assessnment and
hypot heti cal |abor market survey was performed on Cl ai mant.
Based on Dr. Davi s’ opinion that Claimnt could work

individually versus as part of a team Cl ai mant was deemed
qualified for entry level wunskilled to sem-skilled |obs.
Positions included were night watchman ($6.00 per hour),
drawbri dge gate tender ($1034.00 per nonth) and fuel booth
cashier ($5.35 per hour). (EX-23, p. 2). The night watchman
job was for Professional Security at WIlliam Carey College in
Gul f port, M ssissippi working 30-40 hours per week and riding
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t hr oughout canpus in a golfcart checking to ensure all doors are
| ocked. The gate tender position was for the M ssissippi
Departnment of Transportation and involved 40 hours of work
weekly with duties to open and close drawbridges for boat
traffic. Coastal Energy was accepting applications for fuel
boot h cashiers to work in booths i ndependently accepti ng paynment
for petroleum purchases, but who also conplete shift reports,
sweep, nop and clean restroons once per shift. It was noted
that these jobs would not expose Claimant to the stress factors
he previously experienced with Enpl oyer.

A foll owup hypothetical |abor market survey was conduct ed
in Septenmber 2000, in which a security guard position wth
Pinkerton’s Security in Pascagoul a, M ssi ssippi payi ng $5. 90 per
hour and newspaper carrier jobs paying $600 - $800 nmonthly were
identified. The security guard job involved nmaking six rounds
per shift and punching tine keys. Newspaper carriers picked up
and delivered papers to custoners.

The Contentions of the Parties

Cl ai mant contends that he is totally disabled as the result
of the mmjor depressive disorder he experienced in the course
and scope of his enployment with Ingalls. (JX-1)

Enmpl oyer argues that Claimant has no disability as the
result of his nmajor depressive disorder. However, Enpl oyer
argues that in the event Claimant i s found permanently di sabl ed,
t hat he suffered from a pr e-exi sting di sability,
arteriosclerosis, which resulted in a questionable stroke and a
quadrupl e heart bypass. Enpl oyer contends that these pre-
exi sting conditions materially and substantially conmbined with
and contributed to Claimant’s nmaj or depressive di sorder suffered
on January 17, 1999, thereby resulting in Claimnt’s pernanent
partial disability being greater than that whi ch woul d have been
brought about by his wmjor depressive disorder alone.
Consequently, Enployer contends that their liability should be
limted to 104 weeks fromthe date they claimClaimant reached
maxi mum nedi cal i nprovenent, January 17, 1999. 1d.

The Regional Solicitor of the U S. Departnent of Labor
failed to submt a brief on the applicability of Section 8(f) in
this matter.

V. DI SCUSSI ON
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It has been consistently held that the Act nust be construed
liberally in favor of the Clai mant. Voris v. Eikel, 346 U.S.
328, 333 (1953); J. V. Vozzolo, Inc. v. Britton, 377 F. 2d 144
(D.C. Cr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resolves factua
doubt in favor of the Claimnt when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof. Director, ONCP
v. Greenwich Collieries, 512 U S. 267, 114 S.Ct. 2251 (1994),
aff'g. 990 F.2d 730 (3rd Cir. 1993).

Inarriving at a decisioninthis matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nedi cal exam ners. Avondale Shipyards, Inc. v.
Kennel, 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, lInc.
and Hartford Accident & Indemity Co. v. Bruce, 661 F. 2d 898,
900 (5th Cir. 1981); Banks v. Chicago Grain_Trimers
Association, Inc., 390 U S. 459, 467, reh'g denied, 391 U S. 929
(1968).

Based on the nedical evidence submtted and Claimnt’s
deposition testinmony, | find that Claimnt has established a
prima facie case that he suffered an "injury" under the Act,
havi ng established that he suffered a maj or depressive di sorder
on or about January 17, 1999, and that his working conditions
and activities on that date could have caused the harm or pain
for causation sufficient to invoke the Section 20(a)
presunpti on. Cairns v. Matson Termnals, Inc., 21 BRBS 252
(1988).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in
order to rebut it, Enployer nust establish that the Claimnt's
condition was not caused or aggravated by his enploynent.
Rajotte v. General Dynam cs Corp., 18 BRBS 85 (1986).

A. Nature and Extent of Disability

The parties stipulated that Caimnt suffers from a
conpensabl e i njury, however the burden of proving the nature and
extent of his disability rests with the Clai mnt. Trask v.
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Lockheed Shi pbuilding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a nmedical rather than an

econom ¢ concept. Disability is defined under the Act as an
"incapacity to earn the wages which the enpl oyee was receiving
at the time of injury in the same or any other enploynent." 33
UsS C § 902(10). Therefore, for Claimant to receive a
disability award, an economc |loss coupled with a physical
and/ or psychol ogi cal inpairnent nust be shown. Sproull v.

St evedoring Servs. of Anmerica, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker's
physical injury and his inability to obtain work. Under this
standard, a claimnt my be found to have either suffered no
| oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for
a lengthy period of tinme and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Witson v. Gulf Stevedore
Corp., 400 F.2d 649, pet. for reh'g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director,
ONCP, 86 F.3d 438, 444 (5th Cir. 1996). Aclaimant's disability
is permanent in nature if he has any residual disability after

reachi ng maxi mum nedi cal i nprovenent. Trask, 17 BRBS at 60.
Any disability suffered by Claimnt before reaching maxinmm
medi cal i nprovenent is considered tenmporary in nature

Ber kstresser v. WAshi ngton Metropolitan Area Transit Authority,
16 BRBS 231 (1984); SGS Control Services v. Director, OWCP
supra., at 443.

The question of extent of disability is an econom c as wel |
as a nedical concept. Quick v. Martin, 397 F. 2d 644 (D.C. Cr
1968); Eastern S.S. Lines v. Mnahan, 110 F. 2d 840 (1st Cir.
1940); Rinaldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
cl ai mant nust show that he is unable to return to his regul ar or
usual enployment due to his work-related injury. Elliott v. C
& P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana lnsurance
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir.
1994). Claimant's present nmedical restrictions nust be conpared
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with the specific requirenments of his usual or former enpl oynment
to determ ne whether the claim is for tenporary total or
permanent total disability. Curit v. Bath Iron Wirks Corp., 22
BRBS 100 (1988). Once Claimant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity
and is no |longer disabled under the Act.

B. Maxi mum Medi cal | nprovenment (MM)

The traditional nethod for determ ning whether an injury
is permanent or tenporary is the date of maxi num nmedical
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, ftn 5. (1985); Trask v. Lockheed Shi pbuilding Construction
Co., supra.; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nmedi cal inprovenent is a
guestion of fact based upon the nedical evidence of record.
Bal |l esteros v. Wllanmette Western Corp., 20 BRBS 184, 186
(1988); WIllianms v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi mum medi cal inprovenent when his
condition becones stabilized. Cherry v. Newpor t News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thompson V.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum medi cal i nprovenment will be treated concurrently for
pur poses of explication.

Based on the stipulations of the parties, and the totality

of the evidence presented, | find that Clai mant suffered a maj or
depressive disorder which is related to his enployment wth
Empl oyer. In view of the nedical opinions of record, Clainant

cannot return to his former supervisorial position because of
the job-related stress. Thus, he has established that he is

totally disabled. Based on the parties’ stipulation, | find
Cl ai mant reached maxi num nedi cal inprovenment on January 17,
1999.

C. Suitable Alternative Enpl oynent

| f the claimant is successful in establishing a prina facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New
Oleans (Gulfwi de) Stevedores v. Turner, 661 F. 2d 1031, 1038




-17-

(5th Cir. 1981). Addressing the issue of job availability, the
Fifth Circuit has devel oped a two-part test by which an enpl oyer
can neet its burden

(1) Considering claimnt's age, background, etc., what can
the claimant physically and nentally do follow ng his
injury, that is, what types of jobs is he capabl e of
perform ng or capable of being trained to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of perform ng, are there jobs
reasonably available in the comunity for which the
claimant is able to conpete and which he reasonably
and
i kely could secure?

Turner, 1d. at 1042. Turner does not require that enployers
find specific jobs for a claimnt; instead, the enployer may
sinply denonstrate "the availability of general job openings in
certain fields in the surrounding community.”" P & M Crane Co.
v. Hayes, 930 F. 2d 424, 431 (1991); Avondal e Shi pyards, Inc. v.
GQuidry, 967 F. 2d 1039 (5th Cir. 1992). However, the enployer
must establish the precise nature and ternms of job opportunities
it contends constitute suitable alternative enploynent in order
for the adm nistrative law judge to rationally determne if the
claimant is physically and nentally capable of perform ng the
work and it is realistically available. Piunti v. ITO
Corporation of Baltinore, 23 BRBS 367, 370 (1990); Thonpson v.
Lockheed Shipbuilding & Construction Conpany, 21 BRBS 94, 97
(1988). Furthernmore, a showing of only one job opportunity nmay
suffice under appropriate circunstances, for exanple, where the
job calls for special skills which the claimnt possesses and
there are few qualified workers in the local comunity. P &M
Crane, 930 F. 2d at 430. Conversely, a show ng of one unskill ed
j ob may not satisfy Enployer's burden.

Based on the hypothetical job market survey performed for
Enpl oyer, | find that Enployer has nmet its burden of
denonstrating the availability of suitable alternative
enpl oynent t hat Cl ai mant could perform subsequent to
experiencing his major depressive disorder.

Of the suitable alternative jobs identified by M. Sanders
for Claimnt, an average of the earnings reveals a weekly wage
earning capacity of $221.41 ($6.00 x 40 hrs/wk = $240; $6.00 x
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30 hrs/wk = $180; $1034.00 + 4 wks = $258. 50; $5.35 x 40 hrs/wk
= $214; $5.90 x 40 hrs/wk = $236; $800 + 4 wks = $200). I
further find that Claimant is permanently partially disabl ed,
based upon the Joint Stipulations of the parties which indicate
he has a m ni rum wage earni ng capacity of $206. 00 since the date
of his work-related illness (January 17, 1999).

Once the enployer denonstrates the existence of suitable
al ternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonetheless establish total disability by
denmonstrating that he tried with reasonable diligence to secure
such enpl oynment and was unsuccessful . Turner, 661 F. 2d at
1042-1043; P & M Crane, 930 F. 2d at 430. Thus, a claimant my
be found totally di sabl ed under the Act "when physically capabl e
of performng certain work but otherw se unable to secure that

particul ar kind of work." Turner, 661 F. 2d at 1038, quoting
Dianobnd M _Drilling Co. v. Marshall, 577 F. 2d 1003 (5th Cir
1978) .

Here, | find Claimant has failed to make any show ng t hat

he tried to obtain alternative enpl oynent.

Accordingly, Claimant is entitled to the paynent of
permanent partial disability benefits from January 17, 1999 to
present, and continuing thereafter based on a weekly wage
earning capacity of $221.41 per week.

D. Section 8(f) Application
Section 8(f) of the Act provides in pertinent part:

(f) I'njury increasing disability: (1) In any case in
whi ch an enpl oyee havi ng an exi sting permnent parti al
disability suffers [an] injury . . . of permanent
partial disability . . . , found not to be due solely
to that injury, and such disability is materially and
substantially greater than that which would have
resulted from the subsequent injury alone, the
enpl oyer shall provide in addition to conpensation
under paragraphs (b) and (e) of this section,
conpensati on for one hundred and four weeks only.

(2) (A After cessation of the payments . . . the
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enployee . . . shall be paid the remainder of the
conpensation that would be due out of the special fund
established in section 44 .

33 U.S.C. § 908(f).

Section 8(f) shifts liability for permanent partial or
per manent total disability fromthe enployer to the Special Fund
when the disability is not due solely to the injury which is the
subject of the claim Director, OMCP v. Cargill Inc., 709 F.2d
616, 619 (9th Cir. 1983).

The enployer nust establish three prerequisites to be
entitled to relief wunder Section 8(f) of the Act: (1) the
claimant had a pre-existing permanent partial disability, (2)
the pre-existing disability was manifest to the enpl oyer, and
(3) that the current disability is not due solely to the
enpl oynment injury. 33 U.S.C. 8§ 908(f)_Two “R’ Drilling Co.
Inc. v. Director, OANCP, 894 F.2d 748, 750, 23 BRBS 34 (CRT) (5th
Cir. 1990); 33 U.S.C. §8 908(f); Director, OANP v. Canpbell
| ndustries, Inc., 678 F.2d 835 (9" Cir. 1982), cert. denied, 459
U S 1104 (1983); C&P Tel ephone Co. v. Director, OANCP, 564 F.2d
503 (D.C. Cir. 1977), rev'g 4 BRBS 23 (1976); Lockhart v.

General Dynam cs Corp., 20 BRBS 219, 222 (1988). I n per manent
parti al disability cases, such as here, an additional
requi rement nust be shown, i.e., that Claimant’s disability is

materially and substantially greater than that which would have
resulted from the new injury alone. 33 U S.C. 8§ 908(f)(1);
Louis Dreyfus Corp. v. Director, OACP, 125 F.3d 884 (5" Cir.
1997) .

An enpl oyer may obtain relief under Section 8(f) of the Act
where a conbination of the claimant’s pre-existing disability
and his last enploynent-related injury result in a greater
degree of permanent disability than the claimnt would have
incurred fromthe last injury alone. Director, OAMCP v. Newport
News Shi pbuilding & Dry Dock Co., 676 F.2d 1110 (4'" Cir. 1982);
Conparsi v. Matson Termnals, Inc., 16 BRBS 429 (1984).
Enmpl oynent rel at ed aggravati on of a pre-existing disability wll
suffice as contribution to a disability for purposes of Section
8(f), and the aggravation will be treated as a second injury in
such case. Strachan Shi pping Conpany v. Nash, supra, at 516-517
(5t Cir. 1986) (en banc).

Section 8(f) is to be liberally applied in favor of the
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empl oyer. Mar yl and Shi pbui l ding and Drydock Co. v. Director,
ONCP, U.S. DO, 618 F2d. 1082 (4" Cir. 1980); Director OACP v.
Todd Shi pyards Corp., 625 F.2d 317 (9" Cir. 1980), aff’g Ashley
V. Todd Shipyards Corp., 10 BRBS 423 (1978). The reason for
this liberal application of Section 8(f) is to encourage
enpl oyers to hire disabled or handi capped i ndividual s. Lawson
v. Suwanee Fruit & Steanmship Co., 336 U. S. 198 (1949).

“Pre-existing disability” refers to disability in fact and
not necessarily disability as recorded for conpensation

purposes. 1d. “Disability” as defined in Section 8(f) is not
confined to conditions which cause purely econom ¢ | o0ss. C&P
Tel ephone Conpany, supra. “Disability” includes physically

di sabling conditions serious enough to notivate a cautious
enployer to discharge the enployee because of a greatly
increased risk of enploynent rel ated acci dents and conpensati on
liability. Canpbell Industries Inc., supra; Equitabl e Equi pnent
Co., Inc. v. Hardy, 558 F.2d 1192, 1197-1199 (5'" Cir. 1977).

1. Claimant’s pre-existing condition and nmanifestation to
Enpl oyer

Claimant’s first cardiac event occurred while he was
enployed with Ingalls on Novenmber 13, 1992. Prior to driving
himself to the emergency room where he was di agnosed as havi ng
had a “warning stroke,” Claimnt was seated at his desk at
Ingalls preparing to attend a production neeting. Cl ai mant
contacted his imediate supervisor prior to leaving for the
hospital and was subsequently visited by this supervisor in his
hospital room Clainmant’s second cardi ac event al so took place
while he was at work for Enployer on Septenber 9, 1995. Thi s
event required that he be transported via anbul ance to the
hospital after he lost control of his vehicle. This event was
wi tnessed by an Ingalls enployee who also called an anbul ance
for Claimant’s transportation.

Cl ai mant was di agnosed with triple vessel coronary di sease
and underwent coronary artery by-pass surgery. Subsequent |y,
Cl ai mant suffered recurring chest pains and nultiple energency
roomvisits. He underwent three catherization procedures which
reveal ed “essentially clear” vessels.

Al t hough Dr. Kandol a opined that Claimnt’s heart trouble
was a result of hardening of the arteries, not related to his
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wor k for Enployer, his depressive disorder was connected to his
worry over his cardiac condition and job-rel ated stress.

Based on these facts, | find that the record supports the
concl usion that Cl ai mant suffered from a pre-existing
disability. In addition, the fact that both najor flare ups of

his pre-existing condition occurred while Clai mant was at worKk,
clearly indicates that his pre-existing condition was manifest
to Ingalls.

2. Claimants pre-existing disability contributed to a
greater degree of disability

Dr. Kandol a, Cl ai mant’ s cardi ol ogi st opi ned that his cardi ac
condition conbined with and contributed to his depressive
di sorder. Dr. Roth opined that Claimnt’s nental and physica
health was being conmprom sed and exacerbated by his job wth

Enmpl oyer.

Dr. Kandol a, Dr. Roth (Cl ai mant’ s general practitioner), Dr.
Smith and Dr. Davis (Claimnt’s nost recent psychol ogi st) all
opi ned that Claimant’s pre-existing cardiac condition conbined
with and contributed to his major depressive disorder and
t hereby rendered hi m nore di sabl ed than he woul d have been from
hi s depressive disorder al one.

Based upon this overwhel m ng and uncontradicted nmedica
evidence, | find that Claimant’s prior cardiac illness conbi ned
with and contributed to making his major depressive disorder
materially and substantially worse than it would have been from
his current illness alone. | further find that Cl aimant’s pre-
existing disability posed the very sort of I ncreased
conpensation risks that would notivate an Enpl oyer to di scharge
himor to refuse to hire him

Accordingly, I find and conclude that Enployer has

established the pre-requisites for Section 8(f) relief whichis
her eby GRANTED

V. | NTEREST
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Al t hough not specifically authorized in the Act, it has
been an accepted practice that interest at the rate of six per
cent per annum is assessed on all past due conpensation
payments. Avallone v. Todd Shipyards Corp., 10 BRBS 724 (1974).
The Benefits Revi ew Board and t he Federal Courts have previously
uphel d i nterest awards on past due benefits to insure that the
enpl oyee receives the full amunt of conpensation due. WAtkins
V. Newport News Shipbuilding & Dry Dock Co., aff'd in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OANP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no |longer appropriate to further the
pur pose of making Cl ai mant whole, and held that "...the fixed
per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 U S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills..." Gant v. Portland Stevedoring Conpany,
et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determned as of the filing date of
this Decision and Order with the District Director.

VI. ATTORNEY' S FEES

No award of attorney's fees for services to the Clai mant
is made herein since no application for fees has been made by
the Claimant's counsel. Counsel is hereby allowed thirty (30)
days from the date of service of this decision to submt an
application for attorney's fees. A service sheet show ng that
service has been made on all parties, including the Cl aimnt,
must acconpany the petition. Parties have twenty (20) days
following the receipt of such application within which to file
any obj ections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VI11. ORDER

Based upon the foregoing Findings of Fact, Conclusions of
Law, and upon the entire record, | enter the follow ng O der

1. Enployer shall pay Cl ai mant conpensati on for permnent
partial disability from January 17, 1999, and continui ng based
on the difference between Claimnt's average weekly wage of
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$1287.29 and his reduced weekly earning capacity of $221.41 in
accordance with the provisions of Section 8(c) of the Act. 33
U S.C 8 908(c)(21).

2. Enpl oyer remains responsible and shall pay all
reasonabl e, appropriate and necessary nedi cal expenses ari sing
from Claimant's January 17, 1999, work injury, pursuant to the
provi si ons of Section 7 of the Act.

3. Enpl oyer’s request for Section 8(f) relief is hereby
GRANTED.

4. After the cessation of paynents by Enpl oyer, continuing
benefits shall be paid pursuant to Section 8(f) of the Act from
t he Special Fund established in Section 44 of the Act unti
further notice.

5. Empl oyer shall receive credit for all conpensation
heret of ore paid, as and when pai d.

6. Enployer shall pay interest on any sunms determned to
be due and owing at the rate provided by 28 US. C. § 1961
(1982); Grant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

7. Claimant's attorney shall have thirty (30) days to file
a fully supported fee application wth the Ofice of
Adm ni strative Law Judges; a copy nust be served on Cl ai mant and
opposi ng counsel who shall then have twenty (20) days to file
any objections thereto.

ORDERED this 14t" day of Novermber, 2000, at Metairie,
Loui si ana.

LEE J. ROVERO, JR.
Adm ni strative Law Judge



